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REMARKS 

Applicant cancelled claim 1 without prejudice or disclaimer of its subject matter 
and added new dalms 125-172 to further define Applicant's claimed invention. 

In the Office Action, the Examiner rejected claim 1 under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 1 of 
U.S. Patent No. 6.440.139. Applicant cancelled claim 1 . thus rendering this rejection 

The Examiner rejected claim 1 under 35 U.S.C. § 102(b) as being anticipated by 
U S Patent No 5 484.437 to Michelson ("Mlchelson •437"); and rejected claim 1 under 
35 U 8 C § 102(e) as being anticipated by U.S. Patent No. 5.489.307 to Kuslich 
CKusllch-). Applicant submits that these rejections are rendered moot at least ,n v.ew 
of Applicant's cancellation of dalm 1 . 

Applicant submits that new independent claims 125 and 160 are patentable over 
the refe,^nces cited by the Examiner. Independent daim 125 recites an apparatus 
induding a milling block having "at least a fir^t track configured to provide access to the 
implantation space to be prepared into one of the two adjacent vertebral bod.es from 
said trailing end and through said leading end of said milling block, said milling block 
having at least a second track configured to provWe access to the implantation space to 
be prepared into the other one of the two adjacent vertebral bodies from said trailing 
end and through said leading end of said milling block." 

independent dalm 160 recites a method induding the steps of pladng a m.H.ng 
block across the height of a disc space, the milling block having first and second tracks 
for providing access to an implantation space to be prepared; -removing bone through 
the milling block along the first track from one of the adjacent vertebral bodies wrth a 
bone cutting device to create a portion of the implantation space;" and "removing bone 
through the milling block along the second trackfrom the other one of the adjacent 
vertebral bodies with a bone cutting device to create another portion of the implantation 
space •■ Neither Michelson '437 nor Kuslich. whether alone or in proper combination, 
teach or suggest a milling blod< as recited in independent daims 125 and 160. 
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Accorelingly. Applicant submits that independent claims 125 and 160 are 
allowable and that dependent claims 126-159 and 161-1 72 dependent from one of 
Independent claims 125 and 160, or claims dependent therefrom, are allowable at least 
due to their dependency from an allowable independent claim. 

In view of the foregoing remarks, it is respectfully submitted that the claims, as 
amended, are patentable. Therefore, It Is requested that the Examiner reconsider the 
outstanding rejections in view of the preceding comments. Issuance of a timely Notice 
of Allowance of the claims is earnestly solicited. 

To the extent any extension of time under 37 C.F.R. § 1.136 Is required to obtain 
entry of this reply, such extension is hereby respectfully requested. If there are any 
fees due under 37 C.F.R. §§ 1.16 or 1.17 which are not enclosed herewith, including 
any fees required for an extension of time under 37 C.F.R. § 1 .136. please charge such 
fees to our Deposit Account No. 50-1066. 



Respectfully submitted. 



MARTIN & FERRARO. LLP 





1557 Lake O'Pines Street. NE 
Hartville, Ohio 44632 
Telephone: (330) 877-0700 
Facsimile: (330) 877-2030 
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